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it was the alcohol. Although the
record is somewhat unclear whether
the officer actually administered the
second breathalyzer test, it is clear
that he took the test, and no
different administration is evident.
IV. In conclusion, the
Commonwealth has failed to prove
that a breathalyzer test was



administered to petitioner; we
further find that a reasonable fact-
finder, presented with a record as
this one, would not be convinced
that he performed the breath test on
himself. Accordingly, the decision of
the Virginia Court of Appeals
affirming petitioner's conviction is
reversed, and the case is remanded
to the Virginia Court of Appeals for
further proceedings. f988f36e3a
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